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been tested and .....as not ready for conditional Acceptance by

i
December 31, 1994 (the date required by the Purchase Agreement),

had not provided any of the Advanced Features by March

As of the date of filing of this Complaint, the System

~
not ready for acceptance-~ testing or Conditionalis

i
still

and 'Motorola
I

31,11995.

Acceptance, and none of the Advanced Features have been provided.

68.

Southern does not kno~ whether or ~hen Motorola will provide

it :""ith, many of the features and capabilities of the System
I

req~ired by the Purchase Agreement,

Features.

including the Advanced

69.

Motorola's delays in providing Southern with a commerc~ally-

i
ope~able ESMR system and wi th the Advanced Features and other

System features required by thQ Purchase Agreement have delayed
I

Southern's entry into the market to coopete to provide mobile radio
!

combunications services to the public and private sectors. This

has impaired S_outhern' 5 abil i ty to compete in the Public Safety
I

Radio Har~et, ....... ith the result that Southern likely ~ill lose

customers to Y.otorola.
I

i
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Moreover, Motorola has willfully and falsely disparaged

iSouthern's System, the services to be provided through the System,
,

and Southern's business plan for the System. This disparagement

inoludes representations made to cert~in state and local pUblic

safety agencies that the System is not appropriate for use by

pUblic safety agencies in the PUblic Safety Radio market. Prior to

entering into the Purchase Agreement, Motorola was aware that

SoJ.thern intended to use the System to market and sell mobile radio

co~unication services to the PUblic Safety Radio market, and had

represented to southern that the System could be used by public

safety agencies in the Public Safety Radio market.

71.

On numerous occasions, Southern has notified Motorola of

Motorola (s misconduct and of the problems and failures with respect

to both the System and Motorola's performance under the Purchase
1

Agreement. Southern has specifically notified Motorola of
i

Mot.orola (s substantial and material breaches and anticipatory

breaches of the Purchase Agreement and has demanded that Motorola
I

cure its breaches and provide adequate assurances that it will

perform as required by the Agreement. However, Motorola :1as failed

a~d refused to cure the breaches or provide reasonable or adequate

I
assurances of performance.
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In sum, Motorola has engaged 1n a pers istent course of
I

I
fraudulent and wrongful conduct towards southern in entering into

i

and! performing under the Purchase Agreement.
i

The result is that

th~ system that Motorola is providing t~Southern is different in

I . 1many mater~a respects from what is required in the Purchase

Aglee~ent, does not have many of the features, capabilities and

reliability required by the Agreement, will cost significantly more
J,

th~n was anticipated, and will be completed and operational much

later than Southern intended and than the Purchase Agreement
I
i .

requ~red.,

73.

Kotorolafs conduct was intended to impair, and has impaired,

So~thernfs ability to compete with Motorola in the public safety
i .

Rad~o Market.

COITN"T I

MOTOROLA f 8 "FRJ..tJD IN THE n·rDGCEM:EN1

::

74.

South'ern restates and incorporates herein the allegations of

p~ragraphs 1 through 73 of this Co~plaint as though fully set forth

h
i.

ere lon.

75.

During discussions and negotiations prior to the execution 0:

Purchase Agreewent, P.otorola ffiisrepresented, concealed, and
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withheld from Southern material facts regarding its MIRS technology
I

and regarding the proposed System to be provided to Southern. These

mi~epresentations and omissions include (but are not limited to)

theJ following:
!

\ 1) misrepresenting that the iystem could be constructed

and operated in the designated geographic service area through

use of only 231 tower sites;

(2) misrepresenting that the System \oJould allow for

seamless communications throughout the geographic service area

eYen if the System had approximately 280 tower sites;

(3) concealing and failing to disclose that Motorola

could not provide a System with single OAF that would allow

seamless communications throughout ths designated geographic

service area if the System had more than approximately 235

tower sitQs;

(4) concealing and failing to disclose that the MIRS

technology and associated equipment and software had other

inherent limitations such that Motorola would not be able to

provide the System specified in the Purchase Agreement if the

System required mare than approximately 235 tower sites;

(5) concealing and failing to disclose practical limits

on the heights of radio transceiving ~owers to be incorporated

into the System, which adversely impacted the feasibility of

constructing southern's system with 231 tower sites;
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(6) misrepresenting that the System could Use 6-tO-l

channel splitting to meet specified communications traffic

requirements ~hile still providing voice communications with

clear audio quality and dispatch access time of less than 500

millisecondsj

(7) misrepresenting that it could provide, install and

test the Syste~ such that it would be conditionally accepted

and available for commercial operation by December 31, 1994;

(8) misrepresenting that it would provide Southern with

the Advanced Features in a timely manner; and

(9) otherwise concealing and withholding information,

including technical limitations, that indicated the

impossibility or infeasibility of Motorola providing Southern

with the System as required by the Purchase Agreement.

76.

re~y upon. such misleading and fraudulent statements as true and
i

accurate, 50 as to induce Southern into entering into the Purchase
iAgreement.

77.

I Southern justifiably relied upon P.otorola' 5 misleading and

fraUdUlent state~ents and o~issions in entering into the purchase
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j

AgrJement and in preparing its business plans for the System.
i

Southern Services would not have entered into the Purchase
I

Agr~ement if it had known of Motorola's misrepresentations or of

the:facts that Motorola failed to disclose.

78.. ~

Motorola's misstatements and omissions have caused Southern to
i

inc~r substantial losses.
!
i

79.

As a direct and proximate result of the foregoing, Southern is

ent~tled to rescind the Purchase Agreement, return to Motorola all
i

sys~em equipment and software provided by Motorola, and recover
i

damFges or other remuneration so as to be put into the position it
i

was: prior to entering into the Agreement.
i

80.

In the alternative, Motorola's conduct has caused and will
,

continue to cause Southern to sustain substantial actual damages ~n

an : amount believed to exceed S100

i
entitled to recover from Motorola.

i

81.

million, which sout::' ern is

Motorola's misstatemen~s, omissions, and other fraudulent

to recover punitive damages.

were intentional, willful,
i

·C01duct
I .

consc~ous

solthern
I

reckless, and

indifference to the consequences, thereby

-35-
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COUNT II

MOTOROLA'S FRAUD IN TEE PERFOR¥~CE

82.

Southern restates and incorporates herein paragraphs 1 through
; ~

81 of this complaint as though fully set forth herein.

83.

Once the Purchase Agreement was executed, Motorola continued

its MIRS technology and of the System,

Thesethe Purchase Agreement.

material facts regarding the system,

underperformanceits

;

to misrepresent and conceal
I
I

the: technical limitations of

andl

misrepresentations and omissions include (but are not limited to)
!

th~ following:
i

(1) initially objecting to and failing to agree with the

radio frequency coverage plan prepared on behalf of Southern,

which reflected that the System would require approximately

280 tower sites, an effort to conceal ( i ) the

misrepresentations and defects inherent in Motorola's initial

proposal =that the System would require only 231 sites, and

(ii) the inherent limitations of its technology which could

not provide the seamless cCI:l!ilunications or other features

required by the Purchase Agreement in the event that the

System required more than approxi=ately 235 tower sites;

(2) representing that the basic System features were

installed and operational, and that the System was ready for
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acceptance testing and Co~ditional Acceptance, while

concealing significant areas in which the System installed by

Motorola was not complete ::Jr not reliable and/or did not

comply with the specifications of the Purchase Agreement;

(3) concealing and failing .to disclose that
:"

it had

delayed development and implementation of many of the features

required by the Purchase Agreement, inclUding the Advanced

Features;

(4) concealing the impact and effects of changes and

modifications made to the System by Motorola;

(5) concealing the inadequate and inconsistent voice

quality of the telephone interconnect service;

(6) misrepresenting that the System could use ~6-to-l

channel splitting to meet specified communications traffic

requiremQnts while still providing voice communications with

clear-audio quality and dispatch access time of less than 500

millisQconds;

(7) otherwise concealing and withholding intormation as

to technical limitations that made it impossible for Motorola

to provide southern with the System required by the Purchase

Agreement; and
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Motorola intended to mislead and defraud Southern through

these misrepresentations and omissions, 50 as to induce Southern
;

intb believing for as long as possible that Southern was receiving

the' System for which it ccr:.-:.racted (~cluding the features and

capabilities for which it contracted), until Southern had invested

L. dsUi t~Ille an money into the System that it was difficult or

impractical for Southern to rescind or tenninate the Purchase
j

Agr'eement or comr.ence construction of an alternative wireless

codmunication system.
I

85.

Sout."1ern has justifiably relied upon Motorola's misleading and

i
fraudulent statements and omissions in various ways, including by

continuing to perfonn under the Purchase Agreement and continuing
j

to :invest in an ESMR system using HIRS technology.

86.

Hotorola's misstatements and omiss ions have caused Southern to
. I
~ncur sUbstantial losses.

87.

As a direct and proximate result of the foregoing, Southern
I

has sustained and will continue to sustain substantial actual
I .

datages in an amount believed to exceed $100 mill~cn, which it is

entitled to recover from Motorola.
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Hotorola (s misstatements, omissions, and other fraudulent
i
i

conduct were intentional, willfUl, reckless, and made with
i

conscious indifference to the consequences, thereby entitling

Soufhern to recover punitive damages.
J
I
i
j

I COUNT III

BREACHES OF PURC~SE AGREEMENT

89.

Southern restates and incorporates herein paragraphs 1 through

88 ~f the Complaint as though fully set forth herein.
i

90.

Motorola ha~ materially and substantially breach~d the

By failing to . deliver,

;

Purchase Agreement
I

fo~lo",ing ways:
i

(1)

in at least (and without limitation) each of the

install and implement the

System so that it conforms with System specifications and

performs _ substantially in accordance with system

specifications, in violation of various sections of the

Purchase Agreement including sections 4. J, 10.1.1, 10.1.2,

10.1.3, and 10.2.1;

(2) By failing to perform its obligation to provide a

system which allows seamless communications such that a mobile

station radio unit can "travel freely throughout the total

-39-
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service area and originate or receive dispatch calls without

regard to its current location, N in violation of Section

1.~.3.1 of Exhibit 51 of the Purchase Agreement and other

sections of the Purc~~~e Agreement;
'"'"(3) By failing to provide a system that ~ill use 6-to-l

channel splitting to meet specified cornnunications traffic

capacity requirements ....hile still providing voice

communications ~ith clear audio quality and dispatch access

time of less than SOO milliseconds;

(4) By interfering ~ith and delaying Southern's

p~rformance of its obligations under the Purchase Agreement,

inclUding Southern's obligation to provide a radio frequency

coverage plan and to build tower sites;

(5) By failing to provide essential components,

equipment, software, features, capabilities, and reliability

of the System necessary for Conditional Acceptance of the

basic System by December 31, 1994;

(6 F By delaying development, implemente tion end delivery

of numerous System features, including the five Advanced

Features, required by the Purchase Agreement;

(7) By failing to include a system test as part of its

acc~ptance test procedures for the System, in violation 0::

Section 9 and Exhibit Cof the Purchase Agree~ent;

-40-
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(8) By making changes, rnodirications and sUbstitutions

in the System which adversely affect physical or functional

interchangeability or performance of the System or components

of the System, without a written agreement made after full

disclosure to Southern of the eff~cts of such changes, in

violation of section 11 of the Purchase Agreement;

(9) By failing to keep Southern advised of m.odifications

required for the System, in violation of section 4.7 of the

Purchase Agreement;

(10) By violation of the Motorola policy I stated in

section 5.3 of the Purchase Agreement, to not deal unfairly or

unethically with Motorola customers, including Southern; and

(11) By failing to furnish or make available to Southern

all information relating to ESMR technology and industry

trends which Motorola furnishes or makes available to its

other ESMR customers, in violation of Section 5.5 of the

Purchase Agreement.

91. •

;
;

inherent

1

contractual duties of good faith and fair dealing.

92.

The nature and magnitude of Motorola's breaches are so great

Southern has been deprived of the substantial value of its

-41-
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93.

-42-

Southern has engaged in numerous discussions, consultations,

i
ba~ain and that the Agreement and the remedies provided therein

!
fa~l of their essential purpose.

!

On nutlerous occas ions, Southern has natif ied Motorola of

as~ects of the system that do not confoim with the specifications
!

of !the Purchase Agreement or of Motorola actions or omissions that
j

do Inot comply with the terms of the Purchase Agreement.

94.

On February 21, 1995, Southern sent a letter to Motorola,

un4er Section 19 of the Purchase Agreement, notifying Motorola of
i

numerous substantial oaterial breaches of the Purchase Agreement.

Th{S letter demanded that Motorola cure all defaults and breaches,

an1 that Motorola provide detailed and adequate assurances that it
i

~ould cure all pending defaults in a timely and expeditious manner
i

and would fully perform under the terms of the Agreement.

95.

Motorola has failed and refused to cure its defaults under the
I

Purchase Agre~ment or to provide reasonable or adequate assurances

of due performance.

96.

I

I
and negotiations ~ith Motorola in a goed faith effort to obtain

I
assurances that Motorola will cure its breaches and perform as

I . hrerulred by the Purchase Agreement and to attempt to resolve t e

I

I
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disputes and disagreements between the parties. These discussions

an~ negotiations have been unsuccessful.

97.

As a result of Motorola's failure to cure its breaches and
;

de~aults and failure to provide a~equate assurances of due
i

performance, Motorola has repudiated the Purchase Agreement.
i
1 98.

Southern Services is entitled to and hereby exercises its

right to terminate the Purchase Agreement without liability
i

pu~suant to Section 19.1 of the Agreement.

99.

As a result of Motorola's breaches of and repudiation of the
I

Purchase Agreement, all of Southern Services' obligations to

perform under the Purchase Agreement, inclUding any obligation to

100.

p~y for ~he System, have been excused.

I

In addition, Motorola's breaches and wrongful conduct excuse,

t~rminate, amj void any obligation of Southern Services to purchase
i

Motorola mobile sUbscriber units under the subscriber Purchase

101.

was entered into in connection with the Purchase

Southern is entitled to recover stipulated damages from
I

Motorola under section 5.6.7 of the Purchase Agreement as a result

Aleement that

Agreement.

I

I,
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< I
1

i

I

!. of !Motorola' S f a~lure to achieve Conditional Acceptance of the
I

Syst.em
I
I
I

within

I

by December 31, 1994 and to provide the Advanced Features

the periods specified in Section 5.6.7.

102.

Motorola's material and sUbstantia~ breaches of the Purchase
i

Agr;eeJ!lent have caused and \Jill continue to cause Southern to

su~tain substantial actual damages in an amount believed to exceed

$100 million, for which Motorola is liable.
!

COUb"T IV

PRODUCT DISP~G~ENT

103.

Southern restates and incorporates herein paragraphs 1 through
i

102 of the Complaint a6 though fully set forth herein.

104.

Motorola has disparaged the System and Southern's mobile radio

made to certain state and local pUblic safety

service and business by false or misleading
,

communications
I

representationsi -
representations

of fact, including false and misleading

agencies that the System and the mobile radio communications
I .

serv~ces to be provided by Southern are not appropriate for use in
I

"'h
l

~. e
I
I

I

PUblic safety Radio Market.



Practices Act, G.C.G.A. § 10-1-370 gt. ~., and also amounts to
I

disparagem~nt in violation of the common law.
i

ha~ southern and Southern's business.
I

This disparagement was willful and made with the intent to

FROM KUTAK r P021/028

106.

105.

the Georg~ Uniform Deceptive Trade

TO *69999~91804528r 222-4711

conduct violatesThis

05-08-95 11:37AM
I

. i

I
I

I
1

I
!

I
I
I

I
i
i
!

107.

southern is entitled to preliminary and permanent injunctive
i

rel!ief enjoining Motorola from disparaging the System and the

mobile radio communications services and business to be provided by

so~thern, and specifically enjoining Motorola from representing

thJt the System and the services to be provided thereunder are not
,

appropriate for use in the Public Safety Radio Market.
I

108.

Motorola's willful disparagement has caused Southern to

sustain substantial actual damages, including loss of business and
!

bUSiness opportunities, for which Southern is entitled to recover
;

i
from Motorola.,

109.

Motorola's disparagements were intentional, willful, reckles:5,

and made with consctous indifference to the consequences, thereby
I

entitling Southern to recover punitive damages.
I
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MONOPOLIZATION OF AND ATT~~ TO MONOPOLIZE
THE PUBLIC SAfETY RAPIO ~~KET

110.

Southern restates and incorporates herein paragraphs 1 through

109 of this Complaint as though fully stated herein.

111.

Public safety Radio is a relevant product I:larket. public
I

sa~ety Radio users foro a distinct customer group ~ith needs for
i

specialized performance requirements in their mobile radio systems

and are served by specialized vendors.
i

112.

The providers of PUblic Safety Radio equipment sell to Public
,

Safety Radio users throughout the United states. On information
i

and belief Motorola controls in excess of 70% of the Public Safety

Radio market in the United States.
!

113.
-

Motorola has engaged in the following activities among others
;

with the specific intent to monopolize and attempt to monopolize,

with the dangerous probability that it will

Ii' .monopol z~ng, the Publ~c Safety Radio oarket:

succeed in

(a) dominating the APeO 25 standards .setting process and
. I
loproperly influencing and causing APeo to adopt proprietary
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I

e~ipment standards which can be met only
i

sydtem, rather than functional standarcs;
;
i

by Motorola's ASTRa

(b) utilizing false representations regarding the capability

of!MIRS technology in order to induce Southern Services to commit

through contract, investment, and the~ passage of tiJne to the
I

i
Motorola MIRS technology, thereby preempting Southern's use of

i

co~peting technology and allowing Motorola to impair Southern's

ability to compete by delaying and increasing the cost of Southern

co~unications' entry into the Public Safety Radio market;

(c) intentionally delaying the development of features

contracted for by Southern that would enable Southern

cohmunications to compete more effectively in the Public Safety

Radio market; and
!

(d) falsely disparaging the services to be provided by

sohthern Communications.

114.

Motorola has monopolized and/or attempted to monopolize the

ma~ket for PUb~ic Safety Radio in the United States in violation of

section 2 of the Sherman Act, 15 U.S.C. S 2.

115.

As a direct and proximate result of Motorola's monopolization

arid attempt to monopolize the Public Safety Radio market in the

United states, Southern has been injured and will continue to be
. j.
~nJured in the following respects, among others:

I
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(a)

imp~ement
,

Southern has

the System;

incurred increased costs to obtain and

(b) Southern has been delayed in its market entry with the
i

result that S~uthern likely ~ill lose Public Safety Radio customers

to !Motorola and .... ill be impaired in it! ability to compete ",ith

Motorola for Public Safety Radio customers; and

(c) Southern likely .... ill lose custo~ers, including the state

of I Georgia, to Motorola as a result of Motorola's predatory

iconduct.
I,

116.

Southern has been damaged by Motorola's monopolization of and
i

attempt to monopolize the Public Safety Radio market in an amount
i

to lbe proved at trial but believed to be in excess of $100 rni~lion.

117.

Motorola'sbydamagedbetocontinuew-illSouthern
;

~oJopolization and attempt t~ monopolize unless it is provided ~ith
. j
lnJunctive relief.

1

COUNT VI

DEC~~IrON OF INVALIDITY OF CONTINGENCY ?URCEASE AGREEMENTS

118.

-48-

Plaintiffs restate and incorporate herein the allegations of
I

I
paragraphs 1 through 117 of this Complaint as though fully set

I
forth herein.

I
I

I
I
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Georgia
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Powerand
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Pursuant to and bas~d on the Purchase Agre~ment, certain of

Isouthern's affiliates
i

Company, Gulf Power company, Mississippi Power company and Savannah
I
I

Electric
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. . I I
I '

I

I
I

i
!

i
i
I
i

co~paniesll) entered into Contingency Purchase Agreements with
i

Motorola, whereby the Operating Companies agreed to pay for
I .

portions of the System in the event that Southern Services failed

tolpurChase all or any portion of the System as and When required
I
I

to!do so under the Purchase Agreement.
!

120.

By virtue of Motorola's wrongful conduct as alleged above,
i
i

which rQpudiat~d and justified termination and rescission-of the,
Purchase Agreement, the contingency Purchase Agreements are

;

li~ewise rendered void and unenforceable.

121.

An actual controversy of a justiciable nature exists between

liabilities, if any, of the parties arising from

companies and Motorola involving the rights,the. operating
!

obb...igations and, .
th~ Contingency Purchase Agreements. Therefore, the operating

I

Cdnpanies seek a declaration that they have no obligations or
I

liabilities under, and that Motorola has no rights under, the
I

Cohtingency Purchase Agreements, as these agreements have been
I

rendered void and unenforceable.
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be granted the follo;..ring
i

relief:
I
i (a) pursuant to Counts I and II, (i) that a judg:aent be

enteled ordering the rescission of the Purchase Agreement and
1

all1-ing Southern to return to Motorola~all System equipment and

soft7,•.tare provided by Motorola and to recover damages or o.ther

remJneration to put it back into the position it "",as prior to
I
I

entering into the Agreement; or, in the alternative, that Southern
I

hav~ a judgment against Motorola for all damages suffered by

i
Southern due to Motorola I s fraudulent conduct, and (ii) that

i
I

Southern also recover punitive damages in an amount to be

d I . . , h .
eterm~ned by the enl~ghtened consc~ence of t e JurYi

I

I (b) pursuant to Count III, that the Purchase Agreeme::!t be
!

res¢inded, and that Southern have a judgment against Motorola for

• f
st~~ulated damages and for all actual damages suffered due to

f
Motorola's breaches of the Purchase Agreement;

, (c) pursuant to Count IV, that Motorola be preliminarily and

I tl '" h 'Ipennanen Y enJ o~ned from d~sparaging the System or t e mob~ e

d
l. , -. ,

ra ~o conmun~cat~ons bus~ness or servlces of Southern, and that
I
i .

Sou~hern be awardgd its actual damages caused by Motorola's

d ' I . . ,
~sparagement and pun~t~ve damages in an anount to be determined by

I
Ithi enlightened conscience of the jury.

I (d) pursuant to Coun~ V f that Southern have a j udqrnent against

Hoto~ola for all damages suffered by Southern due to Hotorola/~
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(h) that this Court award such other and further relief-as it

(f) pursuant to Count VI, that the Court declare that the

contingency Purchase Agreements between the operating Companies and
I

Motbrola are void and unenforceable and that the Operating
I
I •

comfan1.es have no obligations or liability thereunder and that

~otbrola has no rights under the contingency Purchase Agreements;
I

(g) that Southern be awarded its reasonable attorneys fees and
I

costs associated with the prosecution of this action;
i
I

.'

15-08-95 11:37AM FROM KUTAK RO~il 222-4711
-; ! I

I
\
i

I
1

Imonopolization and attempted monopolization and that the amount of
I
I
I

such damages be trebled;
I
1

I (e) pursuant to Count V, that Motorola be permanently enjoined

frob disparaging the system or the wireless communications business
i
I •

or SQrv~ce~ of Southern;
I
!

deeks just and appropriate; and

(1) that Souther~ have a jury trial of all issues properly

trird to a jury.
I
;

-51-



08-95 11 :37AM FROM KUTAK ROCK 2L~-4711 TO *69999H918045287501

This ~~. day of Hay, 1995.

TROUTMAN S.WDERS

By:

I
I

;~~t:e~~~;ree Street, N.E.

At~anta, Georgia 30308-2216
(494) 8S5-3000

I

I
I

I
i

rn~~.::f~
ALAN E. LUBEL
Georgia Ba~ No. 450625
JUNE ANN SANDERS
Georgia Bar No. 42388
ALAN E. SERBY
Georgia Ear No. 636000
ROBERT P. EDWARDS
Georgia Bar No. 241550
HARK S. VANDERBROEK
Georgia Bar No. 724440

Attorneys for Plaintiffs
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